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DECISION OF DIRECTOR OF LIQUOR LICENSING

APPLICANT: LOHMAN NOMINEES PTY LTD AND NATHAN JAMES 
TOMMS

PREMISES: DELIGHTS PIZZA AND BURGER

PREMISES ADDRESS: SHOP 7A, SUNSET PLAZA SHOPPING CENTRE, 
582-584 CHAPMAN ROAD, GLENFIELD

APPLICATION ID: A000057190

NATURE OF APPLICATION: APPLICATION FOR CONDITIONAL GRANT OF A 
RESTAURANT LICENCE

DATE OF DETERMINATION: 9 SEPTEMBER 2015

1. This is an application by Lohman Nominees Pty Ltd and Nathan James Tomms 
(“the Applicant”) for the conditional grant of a restaurant licence for premises to be 
known as Delights Pizza and Burger and situated at Shop 7A, Sunset Plaza Shopping 
Centre, 582-584 Chapman Road, Glenfield.

2. The application is made pursuant to ss 50 and 62 of the Liquor Control Act 1988 
(“the Act”) and was advertised for public comment in accordance with instructions 
issued by the Director of Liquor Licensing (“the Director”).  A notice of objection was 
lodged by the Commissioner of Police (“the Commissioner”), pursuant to the 
provisions of s 73 of the Act.

3. Pursuant to ss 13 and 16 of the Act, the application will be determined on the written 
submissions of the parties, which are summarised below.

4. The Applicant submitted that the business has been operating since February 2014 
and that the premises is part of a shopping precinct, which isolates it from, and 
provides a natural buffer to, the surrounding residential areas.  The Applicant also 
submitted that its motivation in making the application is to cater to the demands of 
their patrons, who wish to have an alcoholic beverage with their freshly made gourmet 
burgers in the comfortable atmosphere of the venue.

5. The Applicant’s Public Interest Assessment (“PIA”) also noted that:

(a) Delights Pizza and Burger seats approximately 32 patrons within the tenancy;

(b) if the application is approved, orders for alcoholic drinks will be placed at the 
counter and staff will deliver the drinks to the table; and

(c) people ordering food for take-away will not be allowed to order alcoholic drinks.
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6. Information was also included in the Applicant’s PIA regarding those matters 
prescribed in s 38(4) of the Act and on the level of consumer support for the grant of 
the licence, which included a petition bearing 210 signatures and 16 witness 
questionnaires.

7. In summary, the Applicant submitted that it seeks to create a popular restaurant of 
some quality for the local community, which has very limited potential for detrimental 
impacts and the potential to enhance the overall amenity of the locality.

8. The notice of objection by the Commissioner of Police is based on the following 
grounds of objection:

(a) that the grant of the application would not be in the public interest (refer 
s 74(1)(a) of the Act);

(b) that if the application were granted, undue offences, annoyance, disturbance or 
inconvenience would be caused to people who reside or work in the vicinity, or to 
persons in or travelling to or from a proposed place of worship, hospital, school 
(refer s 74(1)(g)(i) of the Act); and

(c) the amenity, quiet or good order of the locality which the premises or proposed 
premises are, or are to be, situated, would in some other manner be lessened 
(refer s 74(1)(g)(ii) of the Act); and

(d) the grant of the application would otherwise be contrary to the Act (s 74(1)(j) of 
the Act refers).

9. In support of the grounds of objection, the Commissioner submitted that:

(a) the premises is not suitable to be licensed as a restaurant;

(b) the intended manner of trade may result in breaches of the Act;

(c) the standard of the proposed premises is not compliant with the Director’s policy; 
and

(d) the evidence supplied by the Applicant is not objective and relevant to the 
application.

10. The Commissioner submitted that the attendance of officers from the Mid-West 
Gascoyne Liquor Enforcement Unit (“MWGLEU”) at the proposed premises highlighted 
the fact that:

(a) the restaurant’s service area is located within the shopping mall and not directly 
connected to the proposed dining area, which is an external area that is 
separated by a common footpath used by customers of the shopping centre;
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(b) customers would be required to enter the shopping centre mall area through the 
shopping centre’s main doors, attend the front service counter of the premises 
and order their food and drink and then retreat from the shopping centre, back 
through the main shopping centre doors and to go outside in order to enter the 
proposed dining area; and

(c) the proposed dining area is not within the complete control of the Applicant as it 
is used by customers from other takeaway outlets located in the shopping centre 
and by persons who are merely loitering around the shopping centre.

11. As such, the Commissioner submitted that the Applicant would not have the ability to 
observe or manage the behaviour of patrons in the dining area, particularly in relation 
to ensuring that liquor is consumed only whilst persons are seated at a dining table 
and that liquor is not removed from the licensed area.  Similarly, the Commissioner 
submitted that there may also be issues in relation to the management of juveniles, 
intoxication and disorderly behaviour.  The Commissioner further submitted that these 
factors highlight the potential for the Applicant to fail at managing the premises in 
accordance with the Act, not necessarily because of any overt action taken by the 
Applicant, but rather because the premises is unsuitable to be classed as licensed 
premises.

12. The Commissioner also submitted that the dining area is not satisfactory in terms of 
protection of patrons from the elements and that the standard of the proposed 
premises is subservient to other premises that the Director has previously refused as 
being of an insufficient standard for the proper conduct of the business to be carried on 
there.

13. Other submissions were made by the Commissioner in relation to the distance from 
the dining area to the proposed toilets to be used by the Applicant’s patrons, which are 
shared toilets inside the shopping centre and approximately 50 metres away; on 
whether or not the food proposed by the Applicant, i.e. pizza and burgers can be 
considered to constitute a “genuine meal” as defined by the Act and on the probative 
value of the Applicant’s consumer evidence.

14. Appended to the notice of intervention were photographs of the proposed dining area 
taken by officers of the MWGLEU, in which the tables were not set up and presented 
for dining.

15. Similar issues were independently broached with the Applicant on 26 November 2014 
by the Premises Manager (“the Manager”) of the Department of Racing, Gaming and 
Liquor, who raised concerns:

(a) that the premises may not being a “genuine” restaurant for the purposes of the 
Act and more of a takeaway food outlet;
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(b) that the premises may not be suitable to be licensed as a restaurant, given that 
the premises’ external dining area is unprotected from the elements and there 
appeared to be insufficient lighting; and

(c) about the ability of the Applicant to effectively observe and control the conduct of 
patrons consuming liquor in this area.

16. These issues were further expanded by the Premises Manager, after taking into 
consideration:

(a) the definition of a genuine meal in s 3 (1) of the Act; and

(b) observations of the Liquor Commission in Mad Mex Fresh Mexican Grill Pty Ltd v 
Director of Liquor Licensing [LC28/2014], that a patron visiting a restaurant is 
entitled to and expects a seat at a table to be provided and available at which he 
or she may enjoy their meal.

17. Concerns were also raised that patrons would appear to be making the determination 
as to whether they would be seated to consume the meal or not; therefore it was 
suggested that the seating area may not be viewed as a dining area of a restaurant 
per se, but more as an eating area made available to patrons to utilise should they 
wish.

18. Furthermore, given the nature of the business, the Manager also questioned whether 
the majority of patrons will purchase food to be consumed as takeaway, raising 
questions about the Applicant’s ability to comply with the provisions of s 50 of the Act, 
which stipulate that a relevant business must consist “primarily and predominantly” of 
the regular supply to customers of meals “to be eaten there.”

19. The Manager also explained the provisions of s 37(1)(f) of the Act to the Applicant, 
which provide that a licence shall not be granted unless the licensing authority is 
satisfied that the premises are of a sufficient standard and suitable for the proper 
conduct of the business to be carried on there.

20. In conclusion, the Manager afforded the Applicant the opportunity to lodge 
submissions in respect of his concerns, which it did on 30 January 2015.  By way of 
these submissions, the Applicant confirmed that:

(a) it has development approval to install a 40 m2 colourbond patio to better protect 
diners from the elements, which will be installed if the application is successful 
and that it has already invested in upgraded lighting and CCTV cameras in the 
outdoor dining area;

(b) the entire dining area and the area between the dining area and the food 
preparation area are wholly within the leased area and this area is not used by 
shoppers to enter the shopping centre when the restaurant is open;
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(c) the whole outdoor dining area is set aside solely for the dining of patrons of 
Delights Pizza and Burger and has signage displayed advising patrons:

(i) to firstly wait to be seated; and

(ii) secondly advising them that takeaway meals may not be consumed there;

(d) tables in the dining area are:

(i) available to be booked, with bookings of up to 20 people being 
accommodated;

(ii) are numbered to allow for bookings to be taken; and

(iii) are set up for dining, with photographs lodged to support this fact; and

(e) that it is very common in licensed restaurants for patrons to be accepted and 
seated without a prior booking and many restaurants also offer a takeaway 
service.

21. The Applicant also submitted that “it would be quite commonplace for licensed 
restaurants in WA to be uncertain, when a patron enters their premises, whether they 
intend to take their food elsewhere to be consumed.”  

22. In these submissions, the Applicant also took the opportunity to reduce the trading 
hours sought in relation to the sale and supply of liquor to Monday to Sunday, from 
5 p.m. to 10 p.m., notwithstanding that the premises is open for business from 11 a.m.

23. Because of the issues raised in the notice of objection and by the Manager, I initiated a 
document exchange between the parties, not only to give effect to the provisions of 
s 16 of the Act, but also to seek further information from the Applicant on how the 
outdoor dining area can be considered to be of a sufficient standard suitable for:

(a) the proper conduct of a restaurant to be carried on there, with reference to the 
provisions of s 37(1)(f) of the Act; and

(b) dining all year round, particularly during times of inclement and/or extreme 
weather conditions.

24. In its further submissions dated 9 June 2015, the Applicant responded to issues raised 
in the notice of objection, but did not address my enquiries regarding the use of the 
outdoor dining area throughout the whole year.

25. The onus is on the applicant to satisfy to the licensing authority, on the balance of 
probability, that the granting of the licence is in the public interest; that the premises 
are, or when constructed will be, of a sufficient standard and suitable for the conduct of 
the business to be carried on there; and that the proposed manner of trade is 
compliant with any relevant prerequisites of the Act or class of licence sought.
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26. Advancing the objects of the Act as set out in s 5, is also relevant to the public interest 
considerations (refer Palace Securities Pty Ltd v Director of liquor Licensing (1991) 
7 WAR 241).  The primary objects of the Act are:

(a) to regulate the sale, supply and consumption of liquor; and

(b) to minimise harm or ill-health caused to people, or any group of people, due to 
the use of liquor; and

(c) to cater for the requirements of consumers for liquor and related services, with 
regard to the proper development of the liquor industry, the tourism industry and 
other hospitality industries in the State. 

27. As already observed, in considering whether the grant of the application is in the public 
interest (refer s 38 (2)), I must also be satisfied that the Applicant can comply with the 
relevant provisions of the Act, including whether the:

(a) premises to which the application relates are of a sufficient standard and suitable 
for the conduct of the business (section 37(1)(f)(i)); and

(b) proposed business is compliant with the provisions of s 50(1) of the Act.

28. In relation to the first matter regarding the suitability of the premises, I do not consider 
that a wholly outdoor consumption area, which is far from being weatherproof, is 
capable of facilitating the sale of liquor “to any person on the licensed premises for 
consumption on the licensed premises” because there will be times when the outdoor 
area will be subject to inclement weather and patrons will not want to dine there.

29. While the Schedule of Requirements issued by an Inspector of Licensed Premises 
specified a number of conditions the Applicant would be required to meet in order for 
the premises to be considered, including:

(a) the construction of the patio as proposed in the Council planning approval; and

(b) the replacement of the windows looking out to the outdoor dining area with clear 
concertina windows and the replacement of the current service/exit door for the 
kitchen with clear glass,

I do not believe that these changes can address the inherent inadequacies with the 
proposed premises.

30. In this regard, even with the construction of the proposed colourbond patio, the 
Applicant has failed to satisfy me that the outdoor dining area will be practicable for 
use or appealing to patrons all year round.  In this regard, I note that:

(a) the construction of the proposed patio will leave a gap between the patio and the 
concrete panel wall and glass windbreak, which while providing some measure 
of protection, will still be open to the elements; and
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(b) the premises is located in Glenfield, which is a suburb of the coastal town of 
Geraldton and that in the relevant planning approval dated 20 September 2012, 
the local government authority required that umbrellas and other shade 
equipment must be secured “so as not to become a hazard in windy conditions.”

31. Accordingly, I consider it reasonable for me to conclude that the premises’ sole 
outdoor dining area will be subject to powerful coastal winds and heavy rain in winter; 
as well as the extreme heat of summer and that these factors are not conducive to the 
comfort of consumers or to creating the “comfortable atmosphere of the venue” 
claimed by the Applicant.

32. It is unfortunate that the Applicant did not avail itself of the opportunity to lodge 
submissions in respect to my questions about this issue when given the opportunity to 
do so.

33. Therefore, after considering all of the information before me, I am satisfied that the 
proposed premises is not of a sufficient standard to be suitable for the conduct of 
business under a restaurant licence, regardless of whether the Applicant undertakes 
the items specified in the Inspector’s Schedule of Requirements.

34. I therefore consider that the Commissioner’s objection in relation to this matter has 
been made out.

35. In relation to the second matter, as to whether the proposed business would be 
compliant with the provisions of s 50(1) of the Act, I note that this is not a simple 
determination to make.  In this regard, I have considered the observations of the 
Liquor Commission in matter LC28/2014 that “The size of the premises is not 
determinative. The business model is not determinative.  The toilet facilities are not 
determinative. The number of seats is not determinative.  The number of patrons who 
take away or eat on premises at a particular time and occasion is not determinative”, 
but that “each and all of those factors, considered in their totality”, can lead to a 
determination that an Applicant’s premises is not a “genuine restaurant” for the 
purposes of the Act.

36. In that matter, the Commission was:

“...not satisfied that the premises is a restaurant, and finds that it is more in 
keeping with a takeaway food outlet.  Section 3(1) of the Act defines “meal” 
as “food that is eaten by a person sitting at a table, or a fixed structure 
used as a table, with cutlery provided for the purpose of eating the food.”  
Relevantly, this section also defines restaurant to mean “a premises on 
which meals (Commission’s emphasis) are .... proposed to be regularly 
prepared for sale or supplied [sic] and are eaten.

37. In this regard, I have also noted the submissions of the Commissioner that the 
attendance of officers from MWGLEU highlighted the fact that:
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(a) the restaurant’s service area is located within the shopping mall and not directly 
connected to the proposed dining area, which is an external area that is 
separated by a common footpath used by customers of the shopping centre; and

(b) customers would therefore be required to enter the shopping centre mall area 
through the shopping centre’s main doors, attend the front service counter of the 
premises and order their food and drink and then retreat from the shopping 
centre, back through the main shopping centre doors and to go outside in order 
to enter the proposed dining area.

38. While the Applicant has attempted to rebut the Commissioner’s concerns by stating 
that the whole area is included in its lease, I have also noted that the relevant planning 
approval dated 20 September 2012 requires that “all objects and furniture for dining 
must not obstruct pedestrian movement with a minimum clear footpath width of 1.5 
metres being maintained at all times”, which I consider confirms the Commissioner’s 
contention that the proposed licensed areas will be separated by the 1.5 metre 
thoroughfare set aside for use by customers of the shopping centre.

39. Furthermore, I have observed that the Applicant has previously agreed:

(a) with the recommendations of the Inspector of Licensed Premises that the 
s 40 certificate requires that part of the footpath between the shopping centre, 
where the proposed premises service counter is situated and the outdoor dining 
area must be kept aside as a public thoroughfare; and

(b) that this area cannot be included in the proposed licensed area.

40. Additionally, as I have already concluded, due to the nature of the outdoor dining area, 
I foresee many instances when patrons will elect not to dine there.  Accordingly, I also 
consider that at those times the premises’ manner of trade will be more in keeping with 
a takeaway food outlet.  Therefore, I must also conclude that the Applicant’s business 
is not compliant with the provisions of s 50(1) of the Act.

41. It is my view that there is a correlation between the proposed licensed premises not 
being suitable and the Applicant’s proposed manner of trade, which will result in 
circumstances when the Applicant will be unable to fulfil its obligations under the Act 
because the premises will not be functioning as a “genuine” restaurant for the 
purposes of the Act and will in fact be operating more as a takeaway food outlet.

42. In arriving at this conclusion, I have also questioned whether the Applicant’s request to 
reduce the trading hours under the proposed licence is also indicative of the fact that 
its manner of trade during the day is not conducive with that of a “genuine restaurant.”

43. Ultimately, I consider that:

(a) the premises is not of a sufficient standard or suitable for the proper conduct of a 
licensed restaurant due to its wholly outdoor consumption/dining area;
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(b) that the Applicant’s business model is not capable of complying with the Act’s 
prerequisites to be considered as a “genuine restaurant”;

(c) the object of the Act relating to the proper development of the liquor industry, the 
tourism industry and other hospitalities in the State would not be served or 
advanced by granting this application for a restaurant licence given the 
inadequate dining facilities; and

(d) there has been no evidence tended by the Applicant to persuade me to exercise 
my discretion pursuant to s 33 of the Act to grant the application.

44. As such, I conclude that the Applicant has failed to discharge its onus under s 38(2) of 
the Act and the application is refused.

45. Parties to this matter dissatisfied with the outcome may seek a review of the Decision 
under s 25 of the Act.  The application for review must be lodged with the Liquor 
Commission within one month after the date upon which the parties receive notice of 
this Decision.

46. This matter has been determined by me under delegation pursuant to s 15 of the Act.

Brett Snell
DELEGATE OF THE DIRECTOR OF LIQUOR LICENSING


