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Preamble

1. On 27 September 2017, an application was made to the Director of Liquor Licensing 
(the Director) by CLS Pty Ltd (the Applicant) for the conditional grant of a liquor store 
licence for premises to be known as Condello’s Liquor Store and situated at Shop 7 
Wollaston Shopping Centre, 1 Henley Drive, East Bunbury (the premises).

2. The application was made pursuant to ss 47 and 62 of the Liquor Control Act 1988 
(the Act) and was advertised in accordance with instructions issued by the Director, which 
lead to the lodgement of:

(a) a notice of intervention by the Chief Health Officer (the Intervenor) as permitted 
under s 69 of the Act; and

(b) notices of objection, as permitted by s 74 of the Act, by:

(i) 28 objectors, who are either residents or health service providers in the 
locality; and

(ii) three Commercial Objectors, namely N-Style Pty Ltd, the licensee Frankel St 
Liquor & Fine Wines; Eremis Pty Ltd, the freehold owner of Frankel St Liquor 
& Fine Wines and Burt Cooper Pty Ltd, licensee of the Rose Hotel, who each 
declared a pecuniary interest in the refusal of the application.

3. On 17 January 2018, the parties were advised that:

(a) pursuant to ss 13 and 16 of the Act, a document exchange would take place so that 
each party would be given a reasonable opportunity to present its case; and

(b) the application would then be determined on the basis of the parties’ written 
submissions.

4. As a delegate of the Director, I am authorised to determine this application pursuant to 
s 16(1)(b) of the Act. Further, as this is an administrative decision, rather than referring in 
detail to the entirety of the evidence before me, I will set out what I consider to be the 
relevant material facts.  I will also outline the process of my reasoning from consideration 
of those material facts to conclusion, setting out the differing positions advanced by the 
parties.

5. Although this application will be determined on its merits, as required by s 33(2) of the Act, 
it is relevant to note at the commencement of these proceedings, that this is the second 
time that a liquor store licence has been sought at the Wollaston Shopping Centre 
(the Centre).  A previous application, by an unrelated party, was refused by the Director 
on 14 January 2010, after finding that harm or ill-health might be caused to people 
resorting to or residing in Bunbury if the application were granted.1  Some of the objectors 
in the present proceedings were also parties to the previous proceedings.

1 Refer Decision number A202131 (re Wollaston Liquor, dated 14 January 2010)
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Submissions of the parties

The Application

6. The Applicant is seeking the conditional grant of a liquor store licence for the premises, 
which will be the third Condello’s Liquor Store within the greater Bunbury area.  It was 
also submitted that the sole director of the Applicant, Mr Ralph Condello, has been 
involved with liquor stores for over 32 years and has extensive experience in operating 
liquor stores in the South West.

7. The Public Interest Assessment (PIA) lodged in support of the application explained that 
the proposed premises will provide the local community of East Bunbury with the 
convenience of packaged liquor, six days per week.  As an independent liquor store in the 
area, it was further proposed that the premises will:

(a) feature a select range of packaged liquor products, including exclusive local 
products that will not be available at the other packaged liquor retailers; and

(b) complement the existing and proposed uses within the Centre, especially the 
convenience store and food outlets.

8. According to the Applicant, the Centre is considered a “Local Centre” and provides 
services for the immediate neighbourhoods, with a focus on the main daily household 
shopping and community needs.

9. Submissions were also made about:

(a) the draft Local Planning Strategy of the City of Bunbury dated April 2017, which 
included a future residential development at South Moorlands, east of the premises, 
which the Applicant submitted necessitates improved facilities in the eastern locality;

(b) Bunbury being a major tourist destination, with a significant number of visitors to the 
Bunbury area being domestic visitors, who have a requirement for packaged liquor; 
and

(c) the Bunbury Train Terminal is located just 550 metres from the premises and the 
Australind train service travels between Perth and Bunbury, departing twice a day 
during the week.

10. While the Applicant acknowledged that there are several licensed venues positioned 
within the locality that can already sell packaged liquor, it submitted that the proposed 
premises would be the main packaged liquor outlet in the east/south-east of the locality 
and given the size and status of Bunbury as a city, the Applicant submitted it is to be 
expected that there are a number of licences in the city locality.

11. The following existing licensed premises were identified within a three kilometre radius of 
the premises:

(a) BWS - Beer Wine Spirits, Bunbury Forum, located at a distance of approximately 
1.2 km;

(b) Frankel St Liquor & Fine Wines, approximately 1.5 km from the premises;
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(c) First Choice Liquor Superstore Bunbury, approximately 2.1 km from the premises;

(d) The Parade Hotel, 1 Austral Parade, approximately 2.4 km from the premises;

(e) The Parks Tavern, approximately 3 km from the premises; and

(f) Highway Hotel, which has a Dan Murphy’s branded packaged liquor outlet, located 
at a distance of approximately 2.6 km.

12. According to the Applicant, the key factors that differentiate the proposed premises from 
the existing premises in the locality include:  experience, service, convenience, range of 
liquor, nature of premises and operation.

13. The Applicant submitted that the closest liquor stores are not convenient for residents of 
the locality because:

(a) the BWS store is located at Bunbury Forum and “potential customers of BWS would 
have to find a park (amongst the other customers shopping at one of the other 60+ 
stores located in the shopping centre) and enter the Bunbury Forum complex… 
there is no direct external access to BWS without entering the Bunbury Forum 
Shopping Centre”; and

(b) to access Frankel St Liquor & Fine Wines, residents in East Bunbury or Glen Iris 
would need to pass over or around the rail line, which separates the suburb of East 
Bunbury from Carey Park.

14. To ascertain the views of consumers, the Applicant engaged Perth Market Research to 
conduct an intercept survey of 100 consumers at the Centre and surrounding locality, with 
the Applicant submitting the survey results indicate a level of support for the application.  
Six witness statements were initially lodged by the Applicant, although additional 
statements were lodged in its further submissions.

15. While it acknowledged the potential harm or ill health that can be caused through the 
supply and consumption of alcohol and that certain sectors of the community are more “at 
risk”2, the Applicant asserted the locality cannot be classified as significantly 
disadvantaged and that the 2011 statistics of Relative Socio-Economic Disadvantage 
(SEIFA Index) compiled by the Australian Bureau of Statistics show that the local 
government area of Bunbury, as a whole, sits on the average of the SEIFA Index.

16. In terms of other indicators of relative advantage/disadvantage in the locality, the 
Applicant noted that average unemployment rates for:

(a) Western Australia was 4.7%;

(b) Australia was 5.6%; and

(c) the locality was 6.3%,

2 As identified in the review of the Drug and Alcohol Interagency Framework for Western Australia 2011-2015
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but acknowledged that unemployment rates for the suburbs of Cary Park and Glen Iris 
were 8.2% and 5.7% respectively, although it also lodged statements by real estate 
agents to show that the reputation of those suburbs are improving.

17. The Applicant further submitted that it had considered a range of publicly available 
information to assess the level of harm and ill-health occurring in the locality and while:

(a) the Drug and Alcohol Office Surveillance Report noted that rates of alcohol-related 
hospitalisation for Bunbury for the period 2007-2011 were higher (1.06 times) than 
the corresponding State rates; and

(b) crime statistics for Bunbury and East Bunbury for the 12 months to June 2017, 
showed 42 assaults, 57 burglary (dwelling), 46 burglary (other), one instance of 
graffiti, three robberies and 11 incidents of steals motor vehicle,

Bunbury is a central hub for work, entertainment and tourism in the South West of 
Western Australia and would naturally have a large volume of activity, with transgressions 
being inevitable.

18. To address concerns relating to potential alcohol-related harm to young people near the 
proposed premises, the Applicant voluntarily proposed a condition to prohibit the 
advertising of liquor products on the premises’ external façade at specified times.

The intervention

19. The representations of the Intervenor related to the harm or ill-health caused to people or 
any group of people due to the use of liquor and the need for the minimisation of that 
harm or ill-health.  The Intervenor submitted that:

(a) there are vulnerable, at-risk groups within the locality who currently experience 
direct or indirect alcohol-related harm;

(b) there is an existing level of alcohol-related harm occurring within the locality, some 
of which is associated with the consumption of packaged liquor; and

(c) the risk of harm associated with the proposed premises is exacerbated when 
introduced into a community that already experiences risk factors for harm and ill-
health.

20. The Intervenor also submitted that:

(a) people in low socio-economic areas are a recognised at-risk group for alcohol-
related harm;

(b) State-based data indicates that levels of alcohol-related harm are occurring in the 
locality of the proposed store, some at a higher rate than the State rate; and

(c) research demonstrates a relationship between socio-economic status and harmful 
alcohol use.

21. The Intervenor also referenced SEIFA data, noting that a lower score indicates a higher 
level of disadvantage.  Based on the most recent SEIFA data available, the Intervenor 
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submitted that all suburbs within the locality achieved a greater level of disadvantage and 
a lack of advantage in general, which is consistent with information provided by local 
service providers.  Relevant SEIFA data is shown in the following Table:

Suburb State Rank (decile)
East Bunbury 3
Carey Park 1
Glen Iris 4
City of Bunbury 4

22. The Intervenor also submitted that the locality suffers from high rates of unemployment 
when compared to the State, as show in the following Table:

Suburb Unemployment rate
East Bunbury 9.1%
Carey Park 10.8%
Glen Iris 9.5%
City of Bunbury 8.8%
Western Australia 7.8%

23. Further, the Intervenor submitted that it is also relevant to note College Grove-Carey Park 
SA2 (10.3%) and East Bunbury-Glen Iris SA2 (9.4%) recorded unemployment rates that 
are much higher than the State rate.

24. The Intervenor also submitted that the locality reports lower median weekly income in 
comparison to the State average, as illustrated by the following Table:

Suburb Suburb Median weekly income for people 
aged 15 years and over

East Bunbury 582
Carey Park 561
Glen Iris 696
College Grove-Carey Park SA2 576
East Bunbury-Glen Iris SA2 629
City of Bunbury 632
Western Australia 724

25. Accordingly, the Intervenor submitted that:

(a) it is clear that the locality experiences a level of socio-economic disadvantage; and

(b) within the cycle of economic disadvantage, unemployment exacerbates alcohol-
related problems,

and referred to international studies, such as Structural Determinants of Youth Drug Use, 
prepared by the National Drug and Alcohol Research Centre3, which found that 
adolescents exposed to unemployment had significantly higher rates of substance use 
disorders and anxiety disorders.

3 Spooner, C., Hall, W. and Lynskey, M. (2001), Canberra, Australia.
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26. The Intervenor further submitted that there is evidence to demonstrate a link between 
unemployment and poor health and other psychological effects, which are often 
associated with alcohol use and cited research to show that drinking is one aspect of 
health-related behaviours that may significantly contribute to the disproportionate 
morbidity and reduced life expectancy of those in disadvantaged socioeconomic 
circumstances.4  Further, the Intervenor outlined how problematic alcohol use is 
associated with several social challenges, including:

(a) access to employment and education;

(b) poor health;

(c) financial security;

(d) access to housing; and

(e) emotional and social support. 5

27. The Intervenor also noted that people from low socio-economic groups are likely to have 
poorer health outcomes due to tobacco use, drinking alcohol in a high-risk manner and 
other drug use, referencing the observations of Spooner and Hetherington in Social 
determinants of drug use6, that “… some studies have suggested that socially 
marginalised drinkers are more likely to be influenced by changes in alcohol availability 
than other drinkers.  This implies that changes to outlet density could markedly affect the 
consumption and long-term health problems of some population subgroups”.

28. Therefore, based on the characteristics of the locality, the Intervenor submitted that it is 
reasonable to consider that increasing the availability of alcohol at the Centre may 
increase pressure on individuals who are already experiencing negative effects of 
emotional, physical and financial hardship in the locality.

29. Noting that the premises is proposed to be located at the Centre alongside 11 existing 
shops and services, including a grocery store, takeaway food outlets and health services, 
the Intervenor concluded, based on the Applicant’s consumer survey evidence, that it is 
evident that the Centre is a key destination for local residents to purchase essential daily 
goods and services and submitted that the addition of a liquor store at the Centre would 
pose the risk of increasing the availability and convenience of alcohol in a locality that is 
experiencing existing alcohol-related harm and ill-health.

30. This conclusion was also supported by the Senior Health Promotion Officer working at the 
WA Country Health Service – South West (WACHS-SW) office, who stated that:

“In the case of Wollaston Shopping Centre, where Condello’s Liquor Store is 
proposed to be located, my clients living in East Bunbury, Carey Park and 
Glen Iris report using the centre for a variety of purposes, including daily 

4 Casswell, S., Pledger, M. & Hooper, R. (2003). Socioeconomic status and drinking patterns in young adults. 
Addiction 98. p.608.

5 Victorian Alcohol & Drug Association (2003).  The links between alcohol and drug use and poverty: VAADA’s 
submission to the Senate Inquiry into Poverty. VAADA, Victoria. p. 2, 3.

6 National Drug and Alcohol Research Centre, University of New South Wales, Sydney, 2004. p. 7
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grocery shopping. It is my professional opinion it is very likely people living in 
these suburbs access the centre on a regular basis.”

31. The statement of the WACHS-SW Senior Health Promotion Officer also noted that:

“In my current role, a key focus is working with clients in relation to specific 
chronic health conditions.  Alcohol consumption impacts on those conditions in 
a variety of ways.  For example, it can affect client’s [sic] ability to complete 
daily tasks and has potential impact on capacity to manage their conditions 
and fight off infections.  The majority of clients displaying risky patterns of 
alcohol consumption do not view their alcohol use as being anything to worry 
about.  I have found that clients present with a range of literacy and health-
literacy difficulties, and as such as may not be aware of the risks drinking pose 
to their health or are not concerned about the consequences of their drinking 
at this time.

Factors affecting clients drinking behaviours are complex, however, it is my 
professional opinion that convenience and ease of access to alcohol play into 
drinking patterns and can make it difficult for clients to avoid alcohol.”

32. The Intervenor also noted national and international studies consistently demonstrate a 
positive relationship between the availability of liquor via liquor stores and domestic 
assault and recent publications7 have found that:

(a) an increased availability of packaged liquor has been associated with increased 
rates of assaultive violence, child maltreatment, vehicle accidents and injuries 
amongst young adults; and

(b) per capita alcohol sales made by liquor stores were closely and positively related to 
levels of assaults, road crashes, breath alcohol levels of drink drivers and alcohol-
attributable hospitalisations and the greater the per capita alcohol sales made, the 
greater the levels of alcohol-related harm.

33. Accordingly, the Intervenor submitted that harm occurs away from the licensed premises, 
given the consumption of packaged liquor does not occur on-site, often at private settings, 
which makes the existing harm and at-risk groups in the locality a relevant harm or ill-
health consideration.

34. Further, reference was also made to Western Australian Police (WAPOL) offence data to 
further illustrate the existing levels of alcohol-related offending occurring in the locality, 
which included alcohol-related domestic assault, with the Intervenor also referencing 
research that suggests where domestic violence involves alcohol, there are often links to 
the consumption of packaged liquor.

7 Livingston, M. (2013). To reduce alcohol-related harm we need to look beyond pubs and nightclubs. Drug and 
Alcohol Review, 32(2), 113 – 114. p.11 and the Measurement of Alcohol Problems for Policy Project (1995), A 
first report in progress. National Drug Research into the Prevention of Drug Abuse, Curtin University: Perth, 
WA
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35. According to WAPOL offence data, in the period 1 January 2014 to 31 December 2016 
(inclusive) there were a total of 296 reported domestic assault offences in the locality, of 
which, almost one in four (24.6%, n= 73) were recorded as alcohol-related, as shown in 
the following graph:

36. The Intervenor also referred to the conclusions of a peer-reviewed longitudinal study8 on 
the relationship between alcohol outlet densities and rates of domestic violence, using 
data at the postcode level from Melbourne, Australia from 1996 to 2005, which found 
“…the strongest evidence yet for a direct effect of outlet density on domestic violence”, 
before submitting that the research is relevant to the present application, given the 
existing level of alcohol-related domestic assaults occurring in the locality and that the 
grant of the application would increase the physical availability and convenience of 
packaged liquor within a locality that is already experiencing alcohol related harm, which 
has the potential to further increase the risk of harm, including domestic violence 
incidents.

37. Further, in relation to drink driving offences in the locality, the Intervenor noted that 
between 1 January 2014 and 31 December 2016, there were 63 drink driving charges 
recorded using the Breath Test Form9 where the suburb of last drink was named as East 
Bunbury, Carey Park, or Glen Iris, with over four in five (85.7%, n=54) recorded as having 
their last drink at a private residence, public place, or vehicle, which corresponds to 
people who had likely been drinking packaged liquor.  Further, of all drink driving charges 
associated with the consumption of packaged liquor, over nine in 10 (92.6%, n=50) were 
recorded with a Blood Alcohol Content10 over the legal limit permitted to operate a motor 
vehicle (0.05) and five were recorded as driving under the influence.

8 Livingston, M. (2011).  A longitudinal analysis of alcohol outlet density and domestic violence. Addiction: 106
9 The Intervenor noted that WA Police use a Breath Test Form that can be filled out minutes prior to the Formal 

Breath Test, which allows the collection of Place of Last Drink information, which is useful as an indicator 
regarding where people may be consuming liquor prior to their offence

10 The Intervenor noted that BAC levels are discussed in terms of the association between levels, increased risk 
and actual harm.  It is of note that between 0.05 – 0.08 BAC, effects can include judgment and movement 
impaired and inhibitions reduced.  At 0.08 – 0.15 BAC, effects can include speech slurred, balance and 
coordination impaired, reflexes slowed, visual attention impaired, nausea, vomiting and unstable emotions 
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38. Accordingly, the Intervenor concluded that there are a number of vulnerable, at-risk 
groups within the locality who are currently experiencing risk factors for harm as well as 
directly or indirectly experiencing alcohol related harm and ill-health and due to its 
proximity and related convenience to at-risk groups in the locality, there is the potential for 
further alcohol-related harm to occur in relation to the proposed application.

The objections

39. The Objectors opposed the grant of the application on every ground specified in s 74(1)(a) 
of the Act, i.e.:

(a) the grant of the application would not be in the public interest;

(b) the grant of the application would cause undue harm or ill-health to people, or any 
group of people, due to the use of liquor;

(c) if the application were granted undue offence, annoyance, disturbance or 
inconvenience to persons who reside or work in the vicinity, or to persons in or 
travelling to or from an existing or proposed place of public worship, hospital or 
school, would be likely to occur;

(d) if the application were granted – the amenity, quiet or good order of the locality in 
which the premises or proposed premises are, or are to be situated would in some 
manner be lessened; and

(e) the grant of the application would otherwise be contrary to the Act.

Objections by Residential or Health Service Proprietors

40. The 28 Objectors, who are either residents or health service proprietors in the locality, 
were collectively concerned that:

(a) the locality and Carey Park particularly, already has high drug, alcohol and anti-
social issues (some objectors outlined their personal experiences with being victims 
of crime) and expressed the view that there are already too many liquor outlets in 
the vicinity;

(b) the Carey Park Action Group has been established to address anti-social behaviour 
and to make improvements to Carey Park to develop a safer, stronger and more 
livable community and this undertaking would be hindered by another liquor store in 
the locality;

(c) the local community already has a number of at-risk groups living in the vicinity who 
are at greater risk of harm and ill-health;

(d) the proposed premises would attract more anti-social behaviour to the area, with 
specific concerns about speeding, “hooning” and potential loitering, as well as 
concerns about street/park drinking;
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(e) the safety of unaccompanied children (both school and neighbourhood children) and 
people shopping or attending the medical services in the Centre will be negatively 
impacted, due to concerns about encountering patrons of the liquor store who are 
affected by alcohol or are otherwise loitering; and

(f) a possible increase in domestic violence associated with the sale of packaged liquor 
from the proposed premises.

41. Marjorie Laura Rosenhart from Out Loud Developmental Services (Out Loud), a provider 
of speech pathology and occupational therapy services in the shop next door to the 
proposed premises, submitted that:

(a) Out Loud has operated in the Centre since 2013, offering specialist Speech 
Pathology and Occupational Therapy programs for people of all ages, including a 
cohort of clients (90%) raging between 4 – 12 years of age who have been 
medically diagnosed with Autism Spectrum Disorder;

(b) Out Loud:

(i) collaborates with visiting pediatric doctors and psychologists to administer on-
site Autism Assessments; and 

(ii) provides professional development for teachers, educational assistants, health 
professionals and families on site at the Centre; and

(c) for all intents and purposes, Out Loud should be considered as a hospital for the 
purposes of the Act, given that its main business is the provision of essential health 
services, comparable to those delivered in hospitals.

42. Due to the services provided at Out Loud, Ms Rosenhart submitted that the clinic requires:

(a) minimal disturbance of the peace at front of house, due to her clientele’s anxiety and 
heightened sensitives of sight and sound;

(b) minimal disturbance of the peace within the building, given there will be shared walls 
between the clinic and the proposed premises; and

(c) access to car parks that are closest to the main entrance to the clinic, due to the 
unpredictable nature of clientele.

43. In support of the objection, Ms Rosenhart referenced various fact sheets and articles 
concerned with trends in alcohol consumption in Western Australia, including that in 2016, 
4.4 million Australians aged 14+ (22%) had been victims of alcohol-related incidents, 
including physical abuse, verbal abuse or being put in fear and over two in five Australians 
(44%) reported having been negatively affected by others’ drinking in 2011.

44. Ms Rosenhart’s concerns were also echoed by Mr Stuart Ryan Hayward, the operator of 
Anderson Neurological and Development Services at the Centre.
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Commercial Objectors

45. The following concerns were raised by the Commercial Objectors, who also objected to 
the application on every ground permitted under s 74 of the Act:

(a) while the Applicant states Carey Park is separated from the subject premises by a 
railway line in-between, it is a quiet regional railway line that is only used a few times 
a day for the Australind passenger train and cannot not be considered as a barrier to 
Carey Park residents, who would find it easy and convenient to access the proposed 
liquor store, whether on foot, or by car or bus;

(b) that the locality is disadvantage, including suffering higher rates of unemployment; a 
number of at-risk groups residing or passing through the locality; high employment 
figures and rates of single-parent families; and generally lower income figures;

(c) the grant of the licence would cause:

(i) undue offence, annoyance, disturbance or inconvenience would be caused to 
persons who reside or work in the vicinity, or to persons in or travelling to and 
from an existing or proposed place of public worship, hospital or school; and

(ii) undue harm or ill-health to people, or any group of people, due to the use of 
liquor.

46. The Commercial Objectors also submitted that the grant of the application would be 
contrary to the primary objects of the Act, in that:

(a) it would not be in the proper regulation of the sale, supply and consumption of liquor 
to grant a liquor store licence which will have negligible benefits to the local 
community in a market that is already saturated with existing packaged liquor 
outlets; and

(b) the proposed premises is located well within the established primary catchment area 
of a First Choice Liquor Store and a Dan Murphy’s branded bottle shop at Highway 
Hotel and the liquor range of the proposed premises is so paltry that it will not cater 
in any measurable way to the requirements of consumers for liquor and related 
services.

Further submissions of the parties

47. In its further submissions, the Applicant acknowledged that ‘at risk’ groups reside in and 
visit Bunbury and are susceptible to being adversely affected by liquor, but reiterated its 
view that the at-risk profile of the locality is changing and that the locality has shown signs 
of improvement, with a reduction in the at-risks groups that reside in the area.

48. In this regard, the Applicant submitted:

(a) the number of Aboriginal people residing in the locality has remained relatively 
consistent over the last 10 years, and in line with the State average;
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(b) that while some unemployment levels may seem high, and while there has been an 
increase in unemployment over the 10-year period, this has been consistent with the 
City of Bunbury and the State averages;11

(c) that income levels for the locality have continued to increase in line with the City of 
Bunbury and State averages,

(d) that percentages of single-parent households have remained comparatively 
consistent in East Bunbury and Glen Iris, which is consistent with those of the City of 
Bunbury, although it was noted that Carey Park has seen a slight increase in single-
parent households; and

(e) the number of people attending an educational institution in the locality has 
increased since 2011.

49. The Applicant also noted that SIEFA data relied upon in the intervention relates to data 
from 2011 and while it acknowledged that the updated SEIFA Index (following the 2016 
Census) was not available at the time of the application, it was still critical about the 
Intervenor’s data being over six years out-of-date.

50. The Applicant also asserted that the SIEFA data generally suggests a level of 
disadvantage in the south-west region that is not unique to the locality in Bunbury and 
submitted that towns in the South-West generally have a lower decile rating, when 
compared to the State rankings.  Further, the Applicant submitted that factors such as 
unemployment and income should be compared with regional towns/cities and not the 
Western Australian average, which incorporates 79% of persons residing with the Perth 
Metropolitan Region.

51. The Applicant also noted that while the evidence presented in the Intervention suggests 
that at-risk groups are more sensitive to features such as the price of alcohol, the pricing 
of liquor at the proposed premises would not be so cheap as to lead customers to 
purchase for irresponsible consumption.  Further, the Applicant submitted that as it 
already operates two liquor stores within the greater Bunbury region, its prices will be the 
same as those stores and it has no intention of undercutting the current price of liquor in 
the locality; nor is the premises proposed to be a budget liquor outlet.

52. In relation to the statement of the WACHS-SW Senior Health Promotion Officer, the 
Applicant submitted that the evidence of the Officer exacerbates the situation in the 
locality by highlighting issues only being experienced by only a small portion of the 
locality, being clients that are obtaining some form of assistance for their problems.  
Conversely, the Applicant submitted that when the locality is considered as a whole and 
compared to regional cities/towns, there is not a significant or high level of disadvantage.

11 The Applicant also referred to an on-line report by the Federal Department of Jobs and Small Business to 
assert that as at December 2017, the unemployment rate in Bunbury has dropped to 5.1% and the State 
average to 5.7%
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53. The Applicant also noted that while the Intervention submitted that one in four (or 25%) 
domestic assault offences in the locality were alcohol-related, there was no comparison 
data as to whether this rate was higher or lower than the State average or the average for 
a regional city such as Bunbury.  Further, the Applicant submitted that just because an 
incident is alcohol related, it does not mean it was caused by alcohol.

54. In relation to the drink driving data submitted by the Intervenor, the Applicant submitted 
that it does not provide any probative evidence as to the level of drink driving as a result of 
packaged liquor in the locality or that the level of drink driving in the locality is any worse 
than any other regional area, or the State and referenced the observations of Ipp J12 that 
the harm minimisation object under the Act is not about preventing harm absolutely.

55. As part of its further submissions, the Applicant adduced additional evidence in support of 
the application in the form of two additional statements, as well as three letters of support 
from Capel Vale, Emmets Crossing Wines and Churchview Estate, producers of whine 
who all stated that they do not supply to national chains.

56. The Applicant submitted that the level of alcohol-related harm in Bunbury is no greater 
than that which appears to be commonly accepted in the community and the risk of 
increased harm is not significant when regard is given to the circumstances of the locality. 
In this regard, the Applicant reiterated that the size of the proposed premises must be 
considered and at approximately 100m², the premises “will stock approximately 100 lines 
of liquor products”, it will represent a convenient and complementary service for residents 
and shoppers at the Centre.

57. In relation to the Commercial Objectors, the Applicant submitted that they clearly have a 
vested interest in the Application being refused and maintaining their market share in the 
locality.

58. In relation to the objections generally, the Applicant submitted that it became aware of a 
campaign instigated by the licensee and/or landlord of Frankel St Liquor & Fine Wines13 
which encouraged residents to object; that some objections did not comply with the proper 
form for an objection or were otherwise deficient and submitted that those objections 
should not be considered for the purposes of the application.

59. Further, while some members of the community may find the existing licensed premises 
convenient and to their liking, the Applicant submitted that this should not detract from its 
evidence that other members of the community will find it more convenient to purchase 
their packaged liquor at the Centre, as persons who prefer to use the existing licensed 
premises in Bunbury can continue to exercise freedom of market choice.

60. The Applicant noted the objection and submissions lodged on behalf of Out Loud and 
Neurological and Development Services and submitted that while it appreciates the 
services provided by the health service providers and the clients which they help, 

12 Executive Director Public Health v Lily Creek International Pty Ltd & Ors [2000] WASCA 258
13 According to a White Pages telephone directory search, the mobile number at the bottom of the flyer was 

found to belong to the landlord of Frankel St Liquor & Fine Wines
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especially young persons, it is unclear from their submissions as to what percentage of 
young people make up the total number of its clients.

61. Further, in terms of Out Loud’s requirements, the Applicant submitted that there is not 
expected to be any increased sensitivities created by its operations than what presently 
exists in the Centre and there is not anticipated to be any significant noise emanating from 
within the premises.

62. In conclusion, the Applicant submitted that approval of the application will have minimal, if 
any, negative impact on the locality and instead will be an added benefit to the East 
Bunbury locality, providing a convenient alternative for consumers to satisfy their 
packaged liquor requirements.  The intent of the proposed premises is to operate as a 
boutique liquor store, offering packaged liquor products that are not readily available from 
the larger chains.

63. The further submissions of the Intervenor maintained the representations made in the 
intervention and stated that:

(a) where available, comparative data is useful, but it does not alter the actual level of 
harm existing in a locality and the experience of that harm at the community level, 
such as that expressed by the WACHS-SW Senior Health Promotion Officer;

(b) information presented within the intervention was done so alongside multiple other 
sources of information and data to assist the licensing authority to understand the 
context within the proposed premises would be operating;

(c) where SEIFA data was included in the intervention, the locality suburbs were not 
considered in isolation, but also alongside the relevant data for the City of Bunbury; 
and

(d) although comparative data was not provided for Western Australian Police data, the 
Applicant is seeking the grant of a licence in a community where one in four 
domestic assault offences were recorded as alcohol-related and research suggests 
that where domestic violence involves alcohol, there are often links to packaged 
liquor, even if the assault occurs in private, uncontrolled settings.

64. The Intervenor also stated that the Applicant’s criticisms of the statement of the WACHS-
SW Senior Health Promotion Officer were unfounded and reflected a lack of expert 
knowledge regarding alcohol-related health matters.

65. Further, the Intervenor stated:

“It is clear from the Senior Health Promotion Officer’s Statement that she has 
worked at WACHS in the South West (WACHS-SW) region for a number of 
years in various roles, including the Regional Tobacco, Alcohol and Other 
Drugs Coordinator role for six years.
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The Officer’s experience working intimately with alcohol issues in previous 
roles in the South West Region places her in a unique position to consider the 
current impact of alcohol within the community and on at-risk groups with 
whom she engages in her current role.

Further, the Senior Health Promotion Officer explicitly states she works with 
clients who are negatively impacted by their own alcohol consumption.”

66. Therefore, the Intervenor submitted that the WACHS-SW Senior Health Promotion Officer 
is in an experienced position to comment on at-risk groups and harm or ill-health in the 
locality given her professional comments, length of time working at WACHS-SW, and her 
work with persons in the community who are at-risk of harm or ill-health as a result of their 
alcohol use.  Further, the Intervenor also noted that Edelman J14 accepted that evidence 
presented by service provides who have expertise in dealing with alcohol-related harm 
should be regarded to be of value.

67. The Intervenor also submitted that the Applicant had attempted to downplay the nature of 
at-risk groups in the locality, claiming the experiences of these individuals do not “reflect a 
representative cross-section of the locality” and asserted that the Director’s Public Interest 
Assessment policy requires applicants to consider at-risk groups or sub-communities in 
the locality, when addressing harm or ill-health due to the use of liquor.

68. In conclusion, the Intervenor submitted that:

(a) the Applicant’s submissions that:

(i) the proposed premises could not be considered to impact on at-risk groups, 
given there are existing liquor outlets that are located in closer proximity to 
some of the suburbs comprising the locality; and

(ii) that the proposed premises will be located separately to existing licensed 
premises,

are contradictory;

(b) it is relevant to consider that if the application is granted, persons in the community 
will be presented with additional visual cues to purchase packaged liquor, when 
attending the Centre for daily or grocery items;

(c) there is already harm occurring in the locality and an increase in the availability of 
liquor at the Centre may further impact on levels of consumption and harm in the 
community; and

(d) the Applicant’s evidence supports the submissions made in the intervention that a 
number of suburbs in the locality continue to experience disadvantage, that 
unemployment levels are higher than the State rate, which is relevant, when 
presented alongside WAPOL data and local stakeholder information, which 

14 Refer Liquorland (Australia) Pty Ltd v Executive Director of Public Health [2013] WASC 51
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demonstrate there are vulnerable members in the community experiencing harm 
related to the consumption of packaged liquor.

Statutory Framework

69. In Woolworths Ltd v Director of Liquor Licensing15 His Honour Buss JA set out the 
statutory framework for a determination of an application, namely:

(a) by section 38(2) of the Act, an applicant has to satisfy the licensing authority that the 
granting of an application is in the public interest;

(b) the expression ‘in the public interest’, when used in a statute, imports a discretionary 
value judgment;16

(c) the factual matters which the licensing authority is bound to take into account, in 
determining whether it is satisfied that the granting of the application is in the public 
interest are those relevant to the objects of the Act, as set out in s 5(2) of the Act;

(d) the factual matters which the licensing authority is entitled to take into account, in 
determining whether it is satisfied that the granting of an application is in the public 
interest are those set out in s 38(4) of the Act;

(e) s 5(2) is mandatory whereas section 38(4) is permissive; and

(f) on the proper construction of the Act (in particular, ss 5(1), 5(2), 16(1), 16(7), 
30A(1), 33 and 38(2)), the licensing authority is obliged to take into account the 
public interest in:

(i) catering for the requirements of consumers for liquor and related services with 
regard to the proper development of the liquor industry in the State; and

(ii) facilitating the use and development of licensed facilities so as to reflect the 
diversity of the requirements of consumers in the State.

70. The primary objects of the Act are:

(a) to regulate the sale, supply and consumption of liquor;

(b) to minimise harm caused to people, or any group of people, due to the use of liquor; 
and

(c) to cater for the requirements of consumers for liquor and related services, with 
regard to the proper development of the liquor industry, the tourism industry and 
other hospitality industries in the State.

71. The secondary objects of the Act are:

15 [2013] WASCA 227
16 O'Sullivan v Farrer [1989] HCA 61; (1989) 168 CLR 210, 216 (Mason CJ, Brennan, Dawson & Gaudron JJ). If 

the statute provides no positive indication of the considerations by reference to which a decision is to be 
made, a general discretion by reference to the criterion of 'the public interest' will ordinarily be confined only by 
the scope and purposes of the statute
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(a) to facilitate the use and development of licensed facilities, including their use and 
development for the performance of live original music, reflecting the diversity of the 
requirements of consumers in the State;

(b) to provide adequate controls over, and over the persons directly or indirectly 
involved in, the sale, disposal and consumption of liquor; and

(c) to provide a flexible system, with as little formality or technicality as may be 
practicable, for the administration of the Act.

72. Each application must be considered on its merits and determined on the balance of 
probabilities pursuant to s 16 of the Act.  Section 16 further provides for the licensing 
authority to act according to equity, good conscience and the substantial merits of the 
case; without undue formality and is not bound by the rules of evidence.

73. When tension arises between advancing the objects of the Act, particularly the objects of 
minimising alcohol-related harm and endeavouring to cater for the requirements of 
consumers for liquor and related services, the licensing authority needs to weigh and 
balance those competing interests.17

74. While there is a positive onus on an applicant to discharge its obligation under s 38(2) of 
the Act18, an intervenor carries no onus to establish their assertions of fact or opinion, but 
rather provides representations to assist the licensing authority to make an informed 
decision.19

75. In determining whether the grant of an application is ‘in the public interest’, the licensing 
authority is required to exercise a discretionary value judgment confined only by the scope 
and purpose of the Act.20  Further, s 33(1) provides that licensing authority has an 
absolute discretion to grant or refuse an application on any ground, or for any reason, that 
it considers in the public interest.

Determination

76. Having regard to all the material submitted in support of the application and submissions 
made on behalf of the Applicant, it is apparent that the primary basis upon which it 
contends that the grant of the application is in the public interest is that it will provide a 
range of specialty liquor products and convenience shopping for people who live and work 
in the locality.

77. This contention is supported by the Applicant’s evidence and submissions, including the 
results of the intercept survey of 100 persons at the Centre and surrounding locality and 
other letters of support.  Accordingly, I find that the grant of the application would cater to 

17 Refer Executive Director of Health v Lily Creek International Pty Ltd & Ors [2000] WASCA 258
18 Refer Liquorland (Australia) Pty Ltd v Executive Director of Health [2013] WASC 51; Seoul Mart City Pty Ltd v 

Commissioner of Police (LC27/2014)
19 see Greaves J, Re Gull Liquor (1999) 20 SR (WA) 321
20 Refer Water Conservation and Irrigation Commission (NSW) v Browning (1947) 74 CLR 492; O’Sullivan v 

Farrer (1989) 168 CLR 210; Palace Securities Pty Ltd v Director of Liquor Licensing [1992] 7WAR 241; and 
Re Minister for Resources: ex parte Cazaly Iron Pty Ltd (2007) WASCA 175
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the requirements of consumers for liquor and related services in accordance with object 
5(1)(c) of the Act.

78. The representations of the Intervenor were that:

(a) there are vulnerable, at-risk groups within the locality who currently experience 
direct or indirect alcohol-related harm;

(b) there is an existing level of alcohol-related harm occurring within the locality, some 
of which is associated with the consumption of packaged liquor; and

(c) the risk of harm associated with the proposed premises is exacerbated when 
introduced into a community that already experiences risk factors for harm and ill-
health.

79. These views were also echoed by the Objectors.

80. Therefore, notwithstanding my finding that the grant of the application would promote the 
object of the Act expressed at s 5(1)(c), the application must also be considered with 
regard to the other objects of the Act and one of the Act’s other primary objects is to 
minimise harm or ill-health caused to people, or any group of people, due to the use of 
liquor.21  

81. Where conflict arises in promoting the Act’s primary objects, the licensing authority is 
required to weigh and balance the competing interests22 and assign weight to those 
competing interests and other relevant considerations.23  Further, given that alcohol-
related harm is a factor in these proceedings, I must also adopt the approach outlined by 
Allanson J in Carnegies Realty Pty Ltd v Director of Liquor Licensing24 and:

(a) make findings that specifically identify the existing level of harm and ill-health in the 
relevant area due to the use of liquor;

(b) make findings about the likely degree of harm to result from the grant of the 
application;

(c) assess the likely degree of harm to result from the grant of the application against 
the existing degree of harm; and

(d) weigh the likely degree of harm, so assessed, together with any relevant factors to 
determine whether the applicant has satisfied the licensing authority that it is in the 
public interest to grant the licence.

82. In this regard, it is relevant to note that on 14 January 2010, the Director found that the 
availability of alcohol in Bunbury was associated with “a measurable level of harm in terms 
of alcohol consumption on the Statistical Local Area of Bunbury and alcohol related 
hospitalisations in the South West Health Region (incorporating Bunbury)” and formed the 

21 Object 5(1)(b)
22 Refer Executive Director of Health v Lily Creek International Pty Ltd & Ors [2000] WASCA 258
23 Refer Hermal Pty Ltd v Director of Liquor Licensing [2001] WASC 356
24 [2015] WASC 208
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view that the grant of a liquor store licence at the Centre might cause harm or ill-health to 
people resorting to or residing in Bunbury, particularly where harm due to the use of liquor 
extends to harm caused to people other than the consumer.

83. In the present proceedings, the Applicant acknowledged:

(a) the potential harm or ill-health that can be caused through the supply and 
consumption of alcohol; and

(b) that certain sectors of the community are more “at-risk”, 

but suggested that according to the 2011 SEIFA data, the local government area of 
Bunbury sits on the average of the SEIFA index and contended that since the refusal of 
the previous application, Bunbury has experienced significant growth.

84. I note that the Applicant formed this view, notwithstanding its acknowledgment that:

(a) unemployment rates in the locality, at 6.3%, were higher than both the State rate 
(4.7%) and National rate (5.6%) and that in some suburbs of the locality, such as 
Carey Park, unemployment was significantly higher at 8.2%;

(b) the Drug and Alcohol Office Surveillance Report stated that rates of alcohol-related 
hospitalisation in Bunbury for the period 2007-2011 were significantly higher 
(1.06 times) that the corresponding State rate; and

(c) crime statistics for Bunbury and East Bunbury for the 12 months to June 2017, 
included a number of assaults, burglaries and other anti-social offences.

85. In its submissions, the Applicant was critical of the Intervenor’s reliance on SIEFA data 
from 2011, notwithstanding the Applicant’s acknowledgement that it was the most current 
data available at the time of the application, primarily because the SEIFA data did not 
support the contention that the locality has evolved.

86. The Applicant also asserted that some harm data presented by the Intervenor is of limited 
value because there is no comparison to other regional localities or the State rate, 
although I note that the Liquor Commission has previously stated that “whilst comparisons 
may sometimes be useful…it is the actual level of harm or ill-health in the relevant locality 
that is of significance.”25  In this case, I:

(a) have noted that in Liquorland (Australia) Pty Ltd v Commissioner of Police and 
Others26 the Liquor Commission found that Carey Park experiences a relatively high 
level of socio-economic disadvantage and despite police data for the locality being 
acknowledged as lower that the State average, that “the level of alcohol and non-
alcohol related domestic violence is considerable.  Further, the number of assaults, 
drug and damage offences are also high”; and

(b) consider the fact that one in four domestic assault offences are alcohol related to be 
persuasive evidence of a significant issue in the locality with alcohol-related harm.  

25 Kununurra Liquor Pty Ltd v Executive Director of Public Health and Others [LC09/2016]
26 LC 18/2015
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I have also noted that the relevant data has been trending upward since 2014 and 
was almost doubled by 2016.

87. The Director’s Public Interest Assessment policy outlines what constitutes an “at-risk” 
group for the purposes of alcohol-related harm and acknowledges ‘there are a range of 
groups that may be more vulnerable to the impact of alcohol.  Examples of these groups 
have been identified under the Drug and Alcohol Interagency Framework for Western 
Australia 2011-2015 and relevantly include:

(a) children and young people;

(b) Aboriginal people and communities;

(c) families;

(d) people in low socio-economic areas; and/or

(e) communities that experience high tourist numbers,

and the parties have all identified the above at-risk persons as residing in or passing 
through the locality.  Additionally, there are the customers of the WACHS-SW, who would 
also fall within the category of “at-risk” persons. 

88. Accordingly, the Intervenor made representations that:

(a) each of the suburbs forming the locality experience a greater level of disadvantage 
and a lack of advantage in general, which is consistent with information provided by 
local service providers, such as the WACHS-SW Senior Health Promotion Officer; 
and

(b) the Applicant’s own evidence supported the representations made in the 
intervention.

89. The Objectors collectively opposed the application on every ground permissible under 
s 74(1) of the Act, although generally they were concerned:

(a) about the locality and Carey Park particularly, already having high drug, alcohol and 
anti-social issues;

(b) the grant of the licence would frustrate the work of the Carey Park Action Group to 
address anti-social behaviour to develop a safer, stronger and more livable 
community;

(c) that a number of at-risk groups reside in the vicinity who are at greater risk of 
alcohol-related harm and ill-health;

(d) the proposed premises will attract more anti-social behaviour to the area; and

(e) there would be an increase in domestic violence associated with the sale of 
packaged liquor from the proposed premises.
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90. In its further submissions, the Applicant lodged additional information about the socio-
economic status of the locality and submitted that:

(a) the number of Aboriginal people residing in the locality has remained relatively 
consistent over the last 10 years;

(b) while some unemployment levels may seem high, and while there has been an 
increase in unemployment over the 10-year period, this has been consistent with the 
averages for the City of Bunbury and the State;

(c) income levels have continued to increase in line with the City of Bunbury and State 
averages;

(d) the percentage of single-parent households have remained comparatively consistent 
in East Bunbury and Glen Iris, which is consistent with the City of Bunbury, although 
the number of single-parent households in Carey Park increased from 21% in 2006 
to 27% in 2016; and

(e) the number of people attending an educational institution in the locality has 
increased since 2011.

91. In my view, this information does not support the Applicant’s contention that the locality 
has experience significant growth, but rather despite there being some growth, the socio-
economic status of the locality and numbers of at-risk persons have remained consistent 
over the years.

92. Accordingly, in the context of this application, I find there is an existing level of alcohol-
related harm and ill-health in the locality, based on a consideration of the following 
evidence:

(a) statistical data in respect to alcohol-related offences in the locality;

(b) one in four domestic assault offences being alcohol related, with the relevant data 
trending upward since 2014 and was almost doubling by 2016;

(c) significantly higher rates of alcohol-related hospitalisations in Bunbury for the period 
2007-2011;

(d) drink-driving data for the period 1 January 2014 and 31 December 2016; and

(e) the evidence of the WACHS-SW Senior Health Promotion Officer.

93. In respect of the likely degree of harm to result from the grant of the application, I further 
find that a significant degree of harm is likely to result, given that the grant of the 
application will:

(a) increase the availability of packaged liquor within a locality that is already 
experiencing existing levels of alcohol-related harm and ill-health; and

(b) give rise to an unacceptable risk of increased harm and ill-health due to the use of 
liquor as consumers, particularly those in “at-risk” groups in the locality, who would 
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be able to purchase and consume more liquor, which would lead to a corresponding 
increase in harm to the health of such persons and an increase in associated harm, 
such as domestic violence, drink-driving and anti-social behaviour.

94. In forming this view, I have noted the professional opinion of the WACHS-SW Senior 
Health Promotion Officer that convenience and ease of access to alcohol play into 
drinking patterns and can make it difficult for clients to avoid alcohol.  I also accept the 
representations of the Intervenor that there is a body of evidence that establishes a 
correlation between an increase in outlet density and an increase in alcohol related harm, 
as referred to in the materials submitted in support of the intervention.

95. Consistent with the observations of Edelman J in Liquorland (Australia) v Executive 
Director of Public Health27, I note that in circumstances where there is already a high level 
of alcohol-related harm in the community, even the smallest risk of a further increase may 
be considered unacceptable:

“In assessing the overall question of whether granting the application is in the 
public interest it is relevant to consider the baseline level of risk and, in that 
context, the effect of an increase in risk from the baseline level.  It may be that 
where an existing level of risk is greater, a small increase in risk is less likely 
to be tolerated.  Similarly, it is relevant that there are existing ‘at risk’ persons 
who might be further affected.”

96. In the present case, I have noted that there are six established packaged liquor outlets in 
the locality, all servicing a population of approximately 12,083 people residing in East 
Bunbury, Glen Iris and Carey Park and consider, notwithstanding the Applicant’s claims 
that the prices at the proposed store will not be so cheap as to lead customers to 
purchase irresponsibly or to undercut the current price of liquor in the locality, a seventh 
supplier of packaged liquor within the locality could potentially result in the lowering of 
prices by other licensees.

97. In Woolworths Ltd v Executive Director of Public Health and Others28 the Liquor 
Commission found that, as a specialist Tribunal, it was “entitled to draw an inference that 
there is a likelihood that such a scenario may occur, particularly where the granting of the 
licence would result in four retailers selling packaged liquor within a short distance of each 
other” and I would draw a similar inference in respect of these proceedings.

98. Further, I do not accept the Applicant’s assertions that the BWS liquor store at Bunbury 
Forum Shopping Centre and Frankel Street Liquor & Fine Wines are not convenient for 
residents of the locality because:

(a) first, I have not been persuaded that resorting to Bunbury Forum would be 
problematic to residents of the locality; and

27 [2013] WASC 51)
28 [LC 02/2017]
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(b) secondly, while I acknowledge the rail line that runs between the suburbs of East 
Bunbury and Carey Park, I do not consider it to be a barrier to residents of Carey 
Park.

99. Additionally, while the Applicant submitted that both the First Choice Liquor Superstore 
Bunbury and the Highway Hotel’s Dan Murphy’s bottle shop should be excluded from 
consideration of the relevant packaged liquor outlets in the locality, I do not consider there 
is any merit to those submissions and that the existence of both of those premises is a 
relevant consideration in terms of minimising alcohol-related harm and catering for the 
requirements of consumers for liquor and related services.

100. In my examination of all the information submitted by the parties, I have found:

(a) that vulnerable, at-risk groups are present within the locality, who are currently 
experiencing risk factors for harm, as well as directly or indirectly experiencing 
alcohol-related harm and ill-health;

(b) there is clear evidence of socioeconomic disadvantage in the locality and in suburbs 
in close proximity to the proposed store, which presents a real concern for those 
working within the community as service providers and health professionals and at 
the community level about the prevalence of crime and antisocial behaviour;

(c) unemployment rates in the locality were higher than both the State and National 
rates, with some suburbs of the locality, such as Carey Park, achieving significantly 
higher rates of unemployment; which is relevant when consideration is given to the 
Intervenor’s submissions that unemployment exacerbates alcohol-related problems;

(d) the concerns of the community about the current level of alcohol-related harm in the 
locality, particularly in Carey Park;

(e) the evidence of the parties establishes that the Centre is frequently used by at-risk 
persons; and

(f) the addition of a liquor store at the Centre poses the risk of increasing the availability 
and convenience of alcohol in a locality that is experiencing existing alcohol-related 
harm and may increase pressure on individuals who are already experiencing 
negative effects of emotional, physical and financial hardship, due to the use of 
liquor.

101. Whether harm or ill-health will, in fact, be caused to people, or any group of people, due to 
the use of liquor is essentially a matter of prediction.  However, it is unnecessary to 
establish on the balance of probabilities that harm or ill-health will be caused to people, or 
any group of people, before that consideration can be taken into account.  The potential 
for harm or ill-health is to be considered by the licensing authority, irrespective of whether 
the prospect is a possibility or a probability.  It is a powerful public interest consideration.29

29 Refer Lily Creek, supra
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102. I consider that existing levels of alcohol-related harm or ill-health in the locality are high 
and the grant of the application poses a very real risk of unacceptably exacerbating those 
already high levels of harm and ill-health.

103. It should also be borne in mind that the harm contemplated by the Act is not confined to 
consumers of alcohol and extends to harm caused to the health and well-being of 
individuals, families and communities, as well as social, cultural and economic harm.  This 
includes harm which may occur through an increase in anti-social or injurious behaviour 
due to the use of liquor and is not limited to physical harm.30

104. In considering the merits of the application, when tension arises between advancing the 
objects of the Act, particularly the objects of minimising alcohol-related harm and 
endeavoring to cater for the requirements of consumers for liquor and related services, 
I am required to weigh and balance those competing interests.31  In so doing, I note that:

(a) the grant of the application would provide convenience for some persons who live or 
work in the locality;

(b) there is pre-existing harm and ill-health in the locality due to the use of liquor;

(c) there is clearly considerable concern at a community level, as evidenced in the 
objections, about the prevalence of crime and anti-social behaviour, together with 
the ready availability of alcohol and a culture of alcohol consumption in the locality; 
and any increase in that harm or deterioration of amenity would be unacceptable to 
the community; and

(d) the granting of the application would increase the availability of packaged liquor 
within the locality. 

105. I have also noted that research cited by the Intervenor found that changes to outlet 
density can markedly affect the consumption and long-term health problems of some 
population sub-groups and the Intervenor’s representations that:

“It is important to note the information contained within this intervention 
regarding at-risk groups is premised on the evidence-based understanding 
that alcohol-related problems in the Western Australian community are 
widespread and not limited to specific groups.

However, some members within a community experience greater amounts of 
alcohol related harm or are more vulnerable than others.  Alongside broader 
community factors, understanding the vulnerabilities of those at-risk when 
considering a potential liquor outlet is important from harm minimisation 
perspective.”

106. In McKinnon v Secretary, Department of Treasury [2005] FCAFC 142, Tamberlin J said:

30 Refer Re Gull Liquor, Gingers’ Roadhouse Upper Swan (1999) 20 SR (WA) 321 and Bell J in Director of 
Liquor Licensing v Kordister Pty Ltd & Anor [2011] VSC 207

31 Refer Executive Director of Health -v- Lily Creek International Pty Ltd & Ors [2000] WASCA 258
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“The expression ‘in the public interest’ directs attention to that conclusion or 
determination which best serves the advancement of the interest or welfare of 
the public ….and its content will depend on each particular set of 
circumstances.”

107. In this case I consider:

(a) that the Act’s object of minimising harm or ill-health to people or any group of people 
due to the use of liquor and providing for the welfare of the local community 
outweighs the object of catering for the requirements for liquor and related services; 
and

(b) the Applicant’s assertion that the socio-economic status of the locality having 
improved since 2010 is not borne out by the evidence; and

(c) the risk of an increase in harm and ill-health due to the use of liquor associated with 
the granting of the application are simply too great when weighed against the 
positive aspects of the application, which is primarily concerned with the benefits of 
convenience shopping and a range of specialty brands of liquor products, which I 
presume are already available in Bunbury at the other two Condello’s branded liquor 
stores.

108. Therefore, having regard to the totality of the evidence, I am not satisfied on balance that 
the Applicant has discharged its onus under section 38(2) of the Act that the granting of 
the licence is in the public interest.

109. Accordingly, the application is refused.  Given that the Applicant has not discharged its 
onus, there is no need to consider whether each or all of the objectors have made out 
their objections.

110. Parties to this matter dissatisfied with the outcome may seek a review of the Decision 
under s 25 of the Act. The application for review must be lodged with the Liquor 
Commission within one month after the date upon which the parties receive notice of this 
Decision.

DELEGATE OF THE DIRECTOR OF LIQUOR LICENSING


